A

BEPORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A
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OR! NgON

This appeal is made pursuant to Section 18594 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the protests of AdoIFh and Bertha Kirschenmann to pro-
posed assessments of additional personal income tax in the
amounts of $16.95 and $885.84 assessed against each Appellant for
the years 1950 and 1951, respectively.

The issue is whether proceeds fromthe sale of certain
| and shoul d be treated as capital gain or ordinary incone.

The ApPeIIants,_husband and wfe, gurchased an eighty acre
farm near Shafter, California, in 1930. wenty acres of the farm
were sold in 1936. By 1945, a lack of water rendered much of the
remaining |and valueléss for farmng and efforts to sell it all

In one parcel proved fruitless. Since the city of Shafter had
expanded toward their farm Appellants determned that they coul d
sell the land at its full value only by subdividing it.

_ ~Over a period of nine years Appellants' |and was divided
into five tracts containing a total of 228 lots. Appellants

I nproved the tracts by installing streets, curbs, and water.

From 1950 through 1955, Appellants sold an average of 24 lots per
ear. They sold four lots in 1950 and forty-nine lots in 1951.
hey engaged in no other real estate selling activities.

Nei ther of the Appellants was a licensed real estate
broker and the great majority of their lots were sold for them by
realtors on a conmssion basis. Appellants did not advertise or
maintain a place of business to aid in the sale of these lots.

After 1945, Appellants' income was derived principally
fromthe rental of farmlands. That portion of their incone
which was attributable to the sale of lots they reported as
capital gain.
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The Franchise Tax Board's contention is that pel I ants
held their lots "primarily for sale to customers in the ordinary
course of .., trade or business"™ within the meaning of Section
17711 (now 18161) of the Revenue and Taxation Code; therefore,
the gain fromlot sales would be ordinary inconme.

_ Section 117(a)(l) of the Internal Revenue Code of 1939 Is,
in substance, identical to Section 17/11. The factors considered
by federal courts in detern1n|n% whet her property is held for
sale in the ordinary course of Dbusiness are: the purpose for which
property was acquired, the extent of inprovements made to the
roperty, the activities of the taxpayer or his agents in conduct-
Png a sal es canpaign, the frequency and continuity of sales and
any other facts show ng whether the transactions were in further-
ance of liquidation or in the course of the taxpaver's business.
_[(Cudgelev)._Commissioner, 273 F. 2d 206; wW. T. Thrift, Sr., 15

~ There is no single decisive test that can be aPpIied. Qur
&ﬁ]nlon must rest upon a consideration of all the pertinent facts.

hile no conclusion can be entirely free of doubt, we are greatly
aided by a series of recent federal decisions dealing with facts
simlar to the case before us wherein the courts permtted
capital gains treatnent. (See Lazarus v. United States, 172 F.
Supp. 421; Gudgel v. Commissioner, SuUpra; Barrros™ Estafe v.
Conmi ssi oner, 265 F. 20 5I7. See al so, Cebrian V. United States,
181 F. Supp. 412.)

. In light of the above opinions, a careful scrutiny of the
articular circunstances of Appellants' case |leads us to conclude
hat the A?pellants are entitled to treat profits resulting from

the sale of their lots as capital gain. \Wen Appellants' [and,
which they had farmed for fifteen years, becanme unsuitable for
that purpose they tried to liquidate their holdings advantageously
in an orderly fashion. They acquired no additional |and for sub--
division.  Appellants acconplished their purpose with a mninmm

of activity and did not thereby place themselves in the real

estate business.

1]

ORDER
Pursuant to the views expressed in the Opinion of the
Fﬁar% on file in this proceeding, and good cause appearing
erefor,

I T IS HEREBY ORDERED, ADJUDGED AND DECREED ursuant to
Section 18595 of the Revenue and Taxation Code, that the action
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of the Franchise Tax Board on the protests of Adol ph and Bertha
Kirschenmann to proposed assessments of additional personal
income tax in the amounts of $16.95 and $885.84 assessed agai nst
each Appellant for the years 1950 and 1951, respectively, be and
the same is hereby reversed.

Done at Sacranmento, California, this 6th day of June, 1961,
by the State Board of Equalization.

John ¥W. Lynch , Chai rman
Geo. R. Reilly , Menber
Paul R. Leake , Menber

, Menber

, Member

ATTEST: Dixwell L. Pierce , Secretary
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